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IN THE COURT OF COMMON PLEAS  
SUMMIT COUNTY, OHIO 

MEMBER WILLIAMS, et al  

              Plaintiffs, 

        v. 

Kisling, Nestico & Redick, LLC, et al  

              Defendants. 

Case No. CV-2016-09-3928 

Judge James Brogan 

Dr. Sam Ghoubrial’s Second Notice of Filing  
Additional Authority in Support  
of Memorandum in Opposition to  
Plaintiffs’ Motion for Leave to File Fifth 
Amended Complaint

Please take notice that Defendant, Dr. Sam Ghoubrial, M.D. (“Dr. Ghoubrial”), through 

counsel, hereby submits as additional authority a very recent decision of Judge Mark Schweikert 

granting another motion for judgment on the pleadings in Scott  v. Durrani, et al., Case No. 

A150865, Hamilton County Court of Common Pleas (decision October 30, 2018) (attached as 

Exhibit A). The particularly recent attached decision lends additional support to Dr. Ghoubrial’s 

argument that Plaintiffs’ Motion for Leave to File Fifth Amended Complaint is futile because each 

new claim against Dr. Ghoubrial are disguised medical claims barred by Ohio’s four-year statute of 

repose and one-year statute of limitations.  

Like the proposed claims against Dr. Ghoubrial, the dismissed claims in Scott  arose out of 

alleged medically unnecessary procedures performed by  Dr. Abubakar Atiq Durrani, M.D. (“Dr. 

Durrani”). (Exhibit A, at p. 2). In Scott, the plaintiff brought claims against Dr. Durrani, Dr. 

Durrani’s practice, and the hospitals where Dr. Durrani performed the procedures. (Id. at p. 1). The 

plaintiff brought a slew of claims, including, negligence and gross negligence, lack of informed 

consent, negligent misrepresentation, fraud and fraudulent concealment, civil conspiracy, loss of 

consortium, battery, and punitive and exemplary damages. (Id.at pp. 2-3). Thereafter, the defendant 

hospital moved for judgment on the pleadings pursuant to Civ.R. 12(C), successfully arguing that 

under the statute of repose contained in R.C. 2305.113(C), Scott’s claims were time-barred medical 
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claims because Dr. Durrani performed each alleged unnecessary procedure more than four years 

before Scott first filed suit against him. (Exhibit A, at p. 5).  

Relying on Crissinger v. The Christ Hospital, 1st Dist., Hamilton Nos. C-150796, C-160157, 

C-160034, C¬160182, C-160053, C-160067, C-160087, and C-160113, 2017-Ohio-9256, ¶¶ 15-20, 

citing Young v. Durrani, 1 Dist. Hamilton Nos. C-150562, C-150566, 2016-Ohio-5526, ¶¶ 18-25,  

the court agreed with the hospital, concluding that all claims, including claims for fraud, were 

merely disguised medical claims  under R.C. 2305.113(E)(3), and therefore were barred by the four-

year statute of repose in R.C. 2305.113(C). (Exhibit A, at p. 5).  

Additionally, the court held that the saving statute in R.C. 2305.19 does not apply to the 

medical claim statute of repose, stating “there is no precedent in Ohio case law that interprets the 

current statute to be subject to an exception not referenced specifically in RC 2305.113(C).” (Exhibit 

A, at p. 11). In fact, the court noted: 

the Ohio Supreme Court has determined that the plain language of 
R.C. 2305.11(C) is “clear, unambiguous and means what it says. If a 
lawsuit bringing a medical, dental, optometric, or chiropractic claim 
is not commenced within four years after the occurrence of the act or 
omission constituting the basis for the claim, then any action on that 
claim is barred.” Antoon v. Cleveland Clinic Found., 148 Ohio St.3d 
483, 2016-Ohio-7432, ¶ 23. 

(Id. at p. 8). 

Moreover, the court refused to acknowledge a proposed “fraud exception” or an “equitable 

estoppel exception” to the medical claim statute of repose. (Id. at p. 12). On this, the court 

poignantly stated: 

This Court rejects these arguments for the same reasons it has 
rejected them on numerous, recent occasions: the General Assembly 
could have included these exceptions in the medical claim statute of 
repose but chose not to do so. 
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(Citations omitted.) (Id. at p. 12). The court rendered the Scott decision less than thirty days ago and 

the same rationale applies in the present case: the state legislature did not chose to include a fraud 

exception in the medical claim statute of repose, thus, none exists. 

Consequently, the proposed class allegations against Dr. Ghoubrial in Plaintiffs’ Motion for 

Leave to File Fifth Amended Complaint are unquestionably time-barred medical claims. Dr. 

Ghoubrial’s alleged medical treatment occurred well over four years prior to the filing of the Fourth 

Amended Complaint. Clever pleadings cannot escape the applicable statute of repose and the 

legislature has not included any “fraud exception.” Accordingly, the Motion for Leave should be 

denied, as it is futile. 

Respectfully Submitted, 

/s/ Bradley J. Barmen 
Brad J. Barmen (0076515) 
LEWIS BRISBOIS BISGAARD & SMITH LLP 
1375 East 9th Street, Ste. 2250 
Cleveland, Ohio 44114 
216-586-8810 
Brad.Barmen@lewisbrisbois.com
Counsel for Defendant Dr. Sam Ghoubrial 
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CERTIFICATE OF SERVICE 

I hereby certify that a copy of the foregoing was electronically filed with the Court and 

served via electronic mail on this 21st day of November, 2018 to the following: 

Peter Pattakos, Esq.  
Daniel Frech, Esq. 
The Pattakos Law Firm, LLC 
101 Ghent Road 
Fairlawn, OH 44333  
peter@pattakoslaw.com
dfrect@pattakoslaw.com
Counsel for Plaintiff 

Joshua R. Cohen, Esq. 
Cohen Rosenthal & Kramer, LLP 
The Hoyt Block Building, Suite 400 
Cleveland, OH 44113  
icohen@Rcrklaw.com
Counsel for Plaintiff 

Thomas P. Mannion, Esq. 
Lewis Brisbois Bisgaard and Smith  
1375 E. 9th Street, Suite 2250  
Cleveland, OH 44114 
tom.mannion@lewisbrisbois.com

James M. Popson, Esq.  
Brian E. Roof, Esq.  
Sutter O'Connell 
1301 E. 9th Street 
3600 Erieview Tower  
Cleveland, 01-1 44114  
jpopson@sutter-law.com
broof@sutter-law.com

George D. Jonson, Esq. 
Montgomery, Rennie & Jonson 
36 East Seventh Street, Suite 2100 
Cincinnati, OH 45252 
gjonson@mrjlaw.com
Counsel for Defendants Kisling, Nestico 
& Redick, LLC, Alberto R. Nestico and Robert Redick 

/s/ Bradley J Barmen 
Brad J. Barmen (0076515) 
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